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��preliminary statement

This action is brought by the named plaintiffs on behalf of a proposed Class defined as follows:



All persons who as of March 1, 1998, owned property within the City of Kelso city limits and the following geographic boundaries: south of the Coweeman River to the ends of Haussler Road and South Vista Way; and east of Kelso Drive to the unnamed creek.

A map outlining the geographic boundaries of this “Class Area” is attached as Ex. 1.�  This class definition is narrower than the class definition in the Complaint in two respects:  (a) it excludes property owners in unincorporated Cowlitz County; and (b) it excludes properties south of the ends of Haussler Road and South Vista Way.  Based on their continuing investigation, plaintiffs believe that it is appropriate to limit the Class in this manner.

The Class seeks damages to compensate it for the destruction or loss in value of their homes, mental or emotional distress and other consequential damages suffered as a result of purchasing their homes in a dangerous and hazardous landslide area.

The Court has already bifurcated the liability and damages phase of the trial.  The liability phase will address legal and factual issues that are common to the entire Class.  The main legal issue will be the validity of the City of Kelso’s “public duty” legal defense — which the City contends will entitle it to summary judgment before trial.  The main factual issues in the liability phase will be whether the City had knowledge that the Class Area was a dangerous and hazardous landslide area, whether the City breached its duties to the Class by permitting development in this area after it knew that the area was hazardous, and whether the property owners in the Class suffered damage as a result of the City’s wrongful conduct.

All of these questions must be adjudicated before the calculation and allocation of damages can begin in the second phase of trial.  All of these issues can and should be determined once, and only once, in a single proceeding, at which all interested claimants are represented, and by which they will be bound.  Rule 23 class certification is the only available judicial tool by which this unitary adjudication can be accomplished in a manner that includes all potential claimants, is binding on all parties, is fair to all litigants, and is manageable for the Court.  It is the superior method for resolving the Class members’ claims.

statement of facts

Plaintiffs’ Factual Allegations Must be Taken as True for Purposes of this Motion

Since a class certification decision is made at the pleading stage of an action, the substantive allegations in the complaint are accepted as true for the purposes of the class motion and the Court should not consider the merits of the underlying action in making the class determination.  Washington Educ. Assoc. v. Shelton School Dist., 93 Wash. 2d 783, 790, 613 P.2d 769, 773 (1980) (“ . . . [C]ertification of a class is to be undertaken with no consideration of the merits of the plaintiffs’ claims  . . .” citing, Miller v. Mackey Int’l, Inc., 452 F.2d 424, 429-30 (5th Cir. 1971)); In re Intermec Corp. Sec. Litig., 1991 U.S. Dist. Lexis 15607 (W.D. Wash. 1991).  See Eisen v. Carlisle & Jacquelin, 417 U.S. 156, 177-78 (1974) (“We find nothing in either the language or history of Rule 23 that gives a court any authority to conduct a preliminary inquiry into the merits of a suit in order to determine whether it may be maintained as a class action.  Indeed, such a procedure contravenes the Rule.”)

Therefore, any disputes that the City may have with plaintiffs’ factual allegations are simply irrelevant to the Court’s determination of this motion.

The Common Course of Conduct That Caused Injury to the Class

The Unstable Geologic Conditions in the Class Area

The Class Area consists of two neighborhoods on the south Kelso hill east of Interstate 5.  The Aldercrest neighborhood, which includes the three phases of the Aldercrest development, is located at the northeast end of the Class Area.�  The Haussler-Vista neighborhood, which includes Haussler Road, Vista Way and the adjacent streets (such as Highland Park Drive, Sunnyside Drive, Ron’s Court and Apple Lane), is located at the south end of the Class Area.  

The entire Class Area sits on an ancient landslide zone caused by the geologic formation that spans most of the south Kelso hill.  The bottom layer of this geologic formation is known as the Cowlitz Formation and consists predominately of sandstone, siltstone and shale.  The top layer is known as the Troutdale Formation and consists of gravel and sand with an overlay of silty fine sand and clay.  This combination of geology and soils is prone to landslides.  When the upper Troutdale Formation becomes saturated with water, the water acts as a lubricant and allows it to slide along the lower Cowlitz Formation.  (See e.g., Ex. 4, 1973 Fiksdal Report, Slope Stability of the Longview-Kelso Urban Area , Cowlitz County.)

The geology of the Class Area has been known to government officials since at least the mid-1960s.  After repeated landslides at the base of the south Kelso hill onto the old interstate, the State commissioned a geologic study of the area.  The State’s consultant described the Troutdale and Cowlitz Formations and analyzed the numerous landslides that had occurred at the base of the hill.  (Ex. 5, Oct. 13, 1965, Shannon & Wilson Report, Preliminary Engineering Studies of Landslide Area Along Proposed Interstate 5 in South Kelso.)  The consultant also observed that “the [Troutdale] formation is generally exposed above elevations of 200 to 300 feet and caps the ridge to the east of the area under investigation.”  (Id., at 3.)  That ridge is where much of the development in the Class Area would later occur.  

Concern about landslides led to the expensive decision to relocate the interstate highway.  In 1971, another State consultant recommended that I-5 be re-routed to the west side of the Coweeman River in order to avoid the landslide areas along the base of the hill: “The major landslide at Haussler Road is too large, too deep and too unstable to cross prudently.  Dredging its toe could be disastrous.”  (Ex. 6, Feb. 1971, Ken R. White Co. Report, Final Soils and Geology Report, Longview Wye to Toutle River, Interstate 5, at p. 1-4.15.)  The decision to relocate I-5 was a major issue in local politics and the City actively participated in the decision.  At a meeting on November 12, 1971, it approved the relocation: “We accept the necessity for rerouting SR-5 through the Davis Terrace area, disruptive though it may be to residents, because of serious slide conditions.”  (Ex. 7, Nov. 15, 1971, Letter from Mayor of Kelso to R.E. Carroll [State Highway Department], at 1, emphasis added.)

The City’s own consulting geotechnical expert, GeoEngineering Services, recently concluded that the Class Area rests on an ancient landslide zone.  GeoEngineering Services was retained in late 1998 to analyze the catastrophic landslides that had occurred in the Class Area.  In three separate reports, it noted that both the Aldercrest and Haussler-Vista neighborhoods were constructed on “ancient landslides.”  (Ex. 8, June 16, 1998, GeoEngineering Services Report, Slope Failure Analysis of Aldercrest-Banyon Landslide, at 8; Ex. 9, July 21, 1999, GeoEngineering Services Report, Slope Stability Evaluation of Vista Neighborhood, at 5; Ex. 10, Oct. 19, 1999, GeoEngineering Services Report, Slope Stability Evaluation of Haussler Road Neighborhood, at 6.)  Unfortunately, as described in detail below, the City never conducted any similar soils and geology studies prior to allowing development in the Class Area.  

Belated though these GeoEngineering Services’ studies were, they demonstrate that the soils and geologic conditions in the Class Area can be analyzed on a class-wide basis.  GeoEngineering Services analyzed these conditions neighborhood-by-neighborhood.  At the liability phase of the trial, plaintiffs anticipate that they will introduce similar class-wide evidence regarding the soils and geological conditions in the neighborhoods in the Class Area. 

Despite the City’s Knowledge of the Hazardous and Dangerous Landslide Conditions in the Class Area, it Permitted Development Without Requiring a Soils and Geology Study of the Building Sites

In late 1969, a partnership led by Frank Fundingsland purchased land on what is today known as the Aldercrest subdivision, on the northeast part of the south Kelso hill.  Fundingsland was not only a real estate developer, but was also a member of the Kelso Planning Commission.  He would later also hold a seat on the City Council from December 1973 through December 1975.  In the early 1970s, the developers applied for permits to develop a residential area over three phases of development.  In phase one, 35 lots were to be developed for residential home construction.  In phase two, 43 additional lots were to be developed.  In phase three, 84 lots were to be developed.  (Class Action Complaint, ¶ 29.)

The City regulates the building of residential properties in two ways:  approval of development plats and issuance of building permits.  Pursuant to the Kelso Platting Ordinance, the Kelso Planning Commission is required to review proposed development plans and make recommendations about whether the development should be approved by the City Council.  As part of this process, the Kelso City Engineer is required to prepare minimum standards for the soil conditions and geology of the area:

The city engineer shall prepare minimum installation, material, design and construction standards appropriate to the locality and the typography, soil conditions and geology of the area in which the plat is located.  Said standards shall be made available to the subdivider and his agent within ten days after receipt of the proposed plat by the commission.

Kelso Municipal Code 13.04.516 (emphasis added).

The City also issues building permits for construction of individual houses.  Kelso has adopted the Uniform Building Code (“UBC”).  Kelso Municipal Code 15.04.040.  The Building Code requires that a “soil investigation report” be prepared for excavations and foundations.  UBC §§ 2903(a), 2905(a)�(c).  It also requires that a soils and geology report be prepared for grading permits.  UBC § 7006(c).

In disregard of its own Municipal Code, the City approved the preliminary and final plats for development in the Class Area without preparing “minimum standards appropriate to the … soil conditions and geology of the area” as required by the platting ordinance, and issued building permits without requiring soils and geology studies, as required by the building code.  (Complaint, ¶¶ 31, 39.)

The City’s failure to enforce its own Municipal Code was particularly egregious because it was repeatedly warned that the Class Area was in a dangerous and hazardous landslide zone and was specifically advised of the need for a soils and geology study — even before it approved the preliminary plat for the Aldercrest Phase I development.  For example:

(	In connection with the decision to move Interstate-5, the entire south Kelso hill had been identified as prone to landslides, as described above.

(	The developers’ May 1972 feasibility report, which was filed with the City, stated: “the site should be examined by a qualified firm of soil engineers and geologists to determine and identify possible landslide or foundation problem areas.”  The developers did not submit a soil test or any geological report to demonstrate that the site was suitable for development and the City failed to require one.  (Ex. 11, May 23, 1972, Harstad Associates Report, Feasibility Report, Aldercrest Hills Site — at “Topography/Geology” Section, emphasis added.)

(	In August 1972, the Kelso Planning Commission was cautioned by the Cowlitz-Wahkiakum Regional Planning Commission that “soil data is extremely important in this development  . . .” and that “an extensive soil survey should be required prior to any preliminary approval.”  (Ex. 12, August 21, 1972 Regional Planning Commission letter to the Kelso Planning Commission, emphasis added.)  The Regional Planning Commission also alerted the City of Kelso that area below the proposed plat had experienced numerous slides that had resulted in residential property damage.  (Id.)  Again, the City ignored the clear warning and failed to enforce its own regulations requiring this “extremely important” study.  

(	Following their feasibility report, the developers’ engineering consultant specifically recommended to Mr. Fundingsland that “prior to preparation of construction plans, it is our practice to have the property examined by and reported on by a recognized firm of Soils Engineers and Geologists, such as Geolabs, Shannon and Wilson or Dames and Moore.”  (Ex. 13, Sept. 11, 1973, Letter from P. N. Van Giesen [Harstad Associates] to F. Fundingsland, at 1, emphasis added.)  This clear recommendation for a soils and geology study was forwarded to the City (Ex. 14, Sept. 12, 1972, Kelso Planning Commission meeting minutes, at 2), but the City simply disregarded it.

Ignoring these critical warnings, the City of Kelso approved the preliminary plat application for Aldercrest Phase 1 for 35 lots in October 1972.   Following approval of the preliminary plat, the City was repeatedly reminded of the need for a soils and geologic studies, as described below.  Despite these warnings, the City continued to approve development plats and issue building permits without enforcing its regulations.  (Complaint, ¶39.)

The City engaged in a similar pattern of disregard for its own regulations and repeated warnings of the danger of landslides in the Haussler-Vista neighborhoods.  For example: 

(	On March 13, 1973, the City of Kelso Planning Commission received testimony from the Regional Planning Commission regarding the Orchard Heights Development in the Haussler Road area.  The Regional Planning Council stated:  “The Haussler Road area has had a history of soil slippage.  This factor should be up-most in the minds of any developer and the Planning Commission approached for approval of any land development in this area.”   (Ex. 15, Mar. 13, 1972, Regional Planning Commission Staff Report to Kelso Planning Commission, at 2, emphasis added.)

(	In its letter to the City Council advising that it had approved the preliminary plat for the Orchard Heights development, the Kelso Planning Commission noted that “the City Engineer may require soils studies before approval can be given on the final plat.”  (Ex. 16, Mar. 30, 1973, Letter from Kelso Planning Commission to Mayor and City Council.)  There is no evidence that any such studies were ever required.

(	On June 12, 1973, the Kelso Planning Commission received testimony from the Regional Planning Council regarding a rezone request by a Mr. Don Behrend for property north and south of Haussler Road: “The soil characteristics of the proposed site should be upmost (sic) in Planning Commission members’ minds for any type of land use classification.  The soil title in this area is Rose Valley Silty Clay Loam.  This type of soil has a history of sliding if the ground cover is disturbed. . . . Based on existing data, this area is limited as to any type of development.”  (Ex. 17, June 12, 1973, Regional Planning Commission Staff Report to Kelso Planning Commission, at 1-2, emphasis added.)

(	On August 14, 1973, the City of Kelso Planning Commission received testimony from the Regional Planning Council regarding yet another rezone request from a Mr. Gene Strader in the Haussler Road area at the foot of Aldercrest Hill.  The Regional Planning Council stated:  “The soil characteristics of the area involved in the proposed rezone should be utmost in the Planning Commission members minds for any type of land use classification.  The soil title within the area in question is Rose Valley silt loam.  This type of soil has a history of sliding if the ground cover is disturbed.”  (Ex. 18, Aug. 14, 1973 Regional Planning Commission Staff Report to Kelso Planning Commission, at 1, emphasis added.)

Despite these warnings, the City of Kelso authorized numerous development and construction permits in the Haussler-Vista neighborhood, including but not limited to Ron’s Court and Apple Lane, without requiring a soils and geology study of the building sites.  (Complaint, ¶ 37.)

In the fall of 1973, Allen J. Fiksdal, a geologist with the Geology and Earth Resources Division of the Washington State Department of Natural Resources, investigated the slope stability in the Class Area.  (Ex. 4, 1973 Fiksdal Report, Slope Stability of the Longview-Kelso Urban Area , Cowlitz County.)  Fiksdal mapped a 100-square mile area around Longview and Kelso to show potential landslide zones.  He ranked areas using a 1 to 5 scale, with 1 being “believed to be stable” and 5 being “areas of historical or active landslides.”  (Id., at 3.)  The area where the Aldercrest development was later located was mapped as Class 1 & Class 3, while the majority of the area where the Haussler-Vista neighborhood is located was mapped as Class 5.  (Ex. 19, Aug. 20, 1997, Letter from G. Hannon [City Engineer] to Lower Columbia Community Action Council — see attached map showing Haussler Heights within Fiksdal’s Class 5 “areas of historical or recently active landslides.”)

The City now points to the Fiksdal Report’s classification of a portion of the Aldercrest neighborhood as Class 1 (“believed to be stable”) as proof that the City was justified in permitting development in Aldercrest.  (See Defendant’s Memorandum in Support of Proposed Second Case Scheduling Order, Nov. 18, 1999, at 4.)  It should be noted that this is an important common issue that impacts every Class members’ claims and, thus, militates in favor of class certification.  In any event, the City ignores that Fiksdal expressly cautioned against using his report in the manner the City now seeks to use it.  At the outset of his report, Fiskdal specifically warned, “this report should be used only as a guide to the areas that may have potential landslide problems”:

For this reason, each proposed construction site should be considered separately as to its stability and potential landslide hazard.  This study is not a substitute for such site-by-site analysis.  If there is any doubt as to the lands stability, then it is suggested that the developer have a geological and engineering consultant inspect the individual site as to its stability.

(Ex. 4, at pp. 1-2, emphasis added.)  Furthermore, Fiksdal categorized a portion of the Aldercrest neighborhood as Class 3 — “inferred to be unstable” — and warned “[t]horough geologic engineering investigations should be conducted before development is considered.”  (Id. at 2.)  And he categorized large portions of the Haussler-Vista neighborhood as Class 5 — “areas of historical or active landslides” — and recommended against development in this area unless special precautions were taken.  (Id. at 3.)  Yet the City permitted development in both of those areas, despite Fiksdal’s express identification of a dangerous and hazardous condition in those areas.

	The City simply disregarded significant portions of Fiksdal’s report and failed to require the site-specific analysis that Fiksdal cautioned was necessary — and which both the developers’ engineering consultant and the Regional Planning Council had specifically advised the City were necessary, as described above.

The drumbeat of warnings about the landslide hazards in the Class Area continued after 1973.  Nevertheless, the City continued to approve plats for development and issue building permits without requiring a soils and geology report, as required by Uniform Building Code §§ 2903(a), 2905 and 7006(c), or preparing minimum design and construction standards appropriate to the geology of the area, as required by Kelso Municipal Code 13.04.516.  (Complaint, ¶ 39.)

In 1975, Mr. Fundingsland, one of the developers of the Aldercrest subdivision, was a member of the Kelso City Council.  In February of that year, he requested the City Council to approve a preliminary plat application for Aldercrest Phase 2, which included 43 lots of proposed residential properties.  The preliminary plat application contained no less than seven requested variances from building code requirements.  At about the same time, the City Council discussed the fact that Fiksdal had identified Haussler Road as “a slide area” and Mr. Fundingsland instructed that the Fiksdal report be placed on file.  (Ex. 20, Feb. 18, 1975, City Council Minutes, at 466-467.)  On May 14, 1975, the Kelso City Council approved the preliminary plats applications for Aldercrest Phase 2 and on November 24, 1975, approved the final plat with all seven variances requested by Fundingsland.  (Complaint, ¶ 41.)  

In 1976, various citizens opposed a proposal to allow multiple family dwellings to be built north of Haussler Road, based in part on the landslide hazard in the area.  For example, one citizen wrote: “The State of Washington Highway Commission Geological study indicates the area to be rezoned is highly unstable with active, visible slides.  The above mentioned authority has indicated that the Haussler landslide is dangerous and at the present time very active.”  (Ex. 21, Dec. 23, 1976, Letter from S. Strecker to Kelso Planning Commission.)

On May 11, 1977, the City Planning Commission approved the preliminary plat for Aldercrest Phase 3.  At this meeting, an Aldercrest resident read into the record the following statement:  “I also think the planning commission should concern itself with the stability of the soil in this area.  Has a good soil study been done by geological engineers and is it available to the planning commission and the public?  A slide would hurt not only an individual homeowner, but the developer, all the people of the Aldercrest area, and the City of Kelso.”  (Ex. 22, May 11, 1977, Letter to Kelso Planning Commission, emphasis added.)  Yet again, the City failed to require a study to determine whether the area was safe for residential development.  Phase 3, for an additional 84 lots, was approved for residential development on June 6, 1978 by the City.  (Complaint, ¶ 43.)

In June 1978, the City of Kelso encountered another alarming warning about the stability of the area during construction of Grim Road.  Grim Road provides access to the Aldercrest subdivision.  During the construction, the contractors ran into “large areas of unsuitable material.”  (Ex. 23, Jan. 3, 1979, Letter from Parametrix, Inc. to City Council at 1).  This area created much controversy between the City and the developers, so much so that ultimately the road was redesigned and realigned in order to avoid the “boggy area.”  The City of Kelso Engineer informed the City Council in 1979 and 1980 both verbally and in writing that not only was this material deposited by a historic slide activity but warned them about future damage to the road and to homes not yet constructed in the Aldercrest subdivision.  (Ex. 24, “Wilder Report,” see Change Order Request No. 1 dated September 11, 1980).  Thus, the City had once again obtained additional information concerning the dangerous and hazardous conditions existing in and around Aldercrest and again chose to ignore those conditions.  

More red flags of danger were raised in 1979 during the City’s consideration of the Strader re-zone proposal.  A planner for the Regional Planning Council provided the Kelso Planning Commission with a summary of the major studies of the landslide danger in the area and concluded: 

These geologic studies show that the extensive earth movement and lansdsliding which has occurred east of the existing I-5 freeway from the existing I-5 Coweeman River Bridge to south of the Kelso Drive I-5 intersection are part of a much larger, ancient landslide area.  They are caused by large, deep-seated geological features in the earth.  They are not small, localized slumps occurring within specific well-defined areas.

(Ex. 25, Mar. 29, 1979 Memorandum from E.H. Combe [Planner for Regional Planning Council] to Kelso Planning Commission, at 5, emphasis added.)  The City also received similar warnings later in 1979.  (See Ex. 26, May 2, 1979 Memorandum from E. H. Combe to Kelso Planning Commission, at 1-2; Ex. 27, May 4, 1979 Memorandum from E. H. Combe to Kelso Planning Commission, at 2.)  

Cascade Construction Company obtained building permits from the City and in 1998 began grading lots on Banyon Drive in Aldercrest.  Cascade did not conduct anything other than a soils investigation report and did not perform a geologic analysis of the site in order to assure the stability of the hill or building site.   The soils reports for both residences state:  “CAUTION:  Earth moving equipment (backhoes, tractors, etc.) shall not work in the rain.  Care shall be taken to keep moisture out of the soil.  Use good construction practices to accomplish this end.  Be extremely careful to channel any surface water away from footings, walks and drives during construction.”  (Ex. 28, March 6, 1998, Strader Engineering Report to Cascade Construction, at 2.)   

The City’s Building Inspector and Public Works Director visited the construction site on March 6, 1998, and recognized that the construction activity being performed by Cascade was causing slippage in the soils, but did not enforce the conditions of the soils report.  The City allowed the construction activity to continue until April 15, 1998, when it finally issued a stop work order.  By allowing the construction activity to continue, defendant City allowed the landslide to accelerate, which caused the members of the Class catastrophic financial loss and mental anguish.  (Complaint, ¶ 47.)

Thus, by the time of the March 1998 slides, the City of Kelso had been warned of the hazardous and unstable conditions in the area from the Washington State Department of Transportation, the Washington State Department of Natural Resources, the Cowlitz-Wahkiakum Regional Planning Commission, two of its own City Engineers and various other sources.  The City nonetheless continued to issue building permits for residential construction within the Class Area.  Some of this construction took place within highly sensitive areas such as the “toe of landslide areas” and “headwalls” which ultimately contributed to the aggravation and acceleration of the landslide area.  Other construction took place with the use of fill material, which when placed on unstable soils aggravates and accelerates the slide conditions.  (Id., ¶ 45.)

Plaintiffs’ Properties in the Class Are Devastated by Slides

In March 1998, the second largest recorded landslide in the history of the United States occurred in the Aldercrest subdivision.  Over 30 homes were destroyed by the slide.  Many other homes experienced in Aldercrest and the rest of the Class Area experienced significant ground movement.  All the homes in the Aldercrest area were rendered unmarketable because of they have stigmatized from being located in a dangerous landslide area.  Other homes in the Class Area have suffered a diminution in value because of their location in the area.  (Id., ¶ 48.)

As a consequence, some plaintiffs have moved out of the area; others who were unable to locate alternative housing and whose home was not destroyed or rendered uninhabitable have remained.  Many Class members remain liable on their mortgages or deeds of trust despite the damage to or destruction of their properties. (Id., ¶ 49.)

Plaintiffs’ Claim Against the City

Plaintiffs contend that the City of Kelso knew of the inherently dangerous and hazardous slide condition in the Class Area.  As described above, the City was repeatedly and consistently warned of this danger from numerous sources including from its own engineer.

The City approved development plats and issued building permits over a 25 year period to allow the residential development in the class area.  The City had a duty to exercise due care when issuing development and building permits and allowing residential development to take place.  (Id., ¶¶ 52-53.)  Further, it had a duty to prohibit residential development in an inherently dangerous and hazardous slide areas.  (Id., ¶ 51.)  By allowing construction in the Class Area without requiring soils and geology studies, knowing that the area was a hazardous landslide zone, the City breached its duty of care.  (Id.)

As a direct proximate result of defendant’s acts and omissions, some plaintiffs suffered catastrophic loss of their properties.  Other class members whose homes were not destroyed in the slide have suffered ground movement which has caused cracking cement, misalignment of doors, windows and other damage to their homes.  Those plaintiffs whose property was not destroyed or physically damaged in the slide of March 1998 have had their home rendered unmarketable and stigmatized as subject to damage or destruction by landslide.  (Id., ¶ 55.)

ARGUMENT

THE CLASS AND PROPOSED REPRESENTATIVES�SATISFY ALL THE REQUIREMENTS OF CR 23

The Legal Standards Governing a Motion for Class Certification

As both the United States Supreme Court and the Washington Supreme Court have observed, “[c]lass actions serve an important function in our system of civil justice.”  Gulf Oil Co. v. Bernard, 452 U.S. 89, 99 (1981); Darling v. Champion Home Builders Co., 96 Wash. 2d 701, 706, 638 P.2d 1249 (1982).  “[A] primary function of the class suit is to provide a procedure for vindicating claims which, taken individually, are too small to justify individual legal action but which are of significant size and importance if taken as a group.”  Brown v. Brown, 6 Wash. App. 249, 253, 492 P.2d 581 (1971).

The courts in this state favor a liberal interpretation of CR 23 rather than a restrictive one.  “Not only does liberal application of the rule avoid multiplicity of litigation, but (1) it saves members of the class the cost and trouble of filing individual suits; and (2) it also frees the defendant from the harassment of identical future litigation.”  Id. at 256-57.  For these reasons, the Court of Appeals has endorsed the Tenth Circuit’s rule that “if there is to be an error made, let it be in favor and not against the maintenance of the class action . . .”  Id. at 256, citing Esplin v. Hirschi, 402 F.2d 94, 99 (10th Cir. 1968), cert. denied, 394 U.S. 928 (1969). 

Because CR 23 is identical to Rule 23 of the Fed. R. Civ. P., courts in this state follow federal case authority on class certification.  See, e.g., Id. at 252 (“As there are few Washington cases on point, and because the federal rule is identical, much of our analysis will be based upon federal cases.”); Johnson v. Moore, 80 Wash. 2d 531, 532, 496 P.2d 334, 335 (1972) (“CR 23 . . . is an exact counterpart of Rule 23 of the Federal Rules of Civil Procedure.”).

This Case Satisfies the Requirements of CR 23(a)

The prerequisites to a class action as set forth in Rule 23(a) are:

(1)	the class is so numerous that joinder of all members is impracticable,

(2)	there are questions of law or fact common to the class,

(3)	the claims or defenses of the representative parties are typical of the claims or defenses of the class, and

(4)	the representative parties fairly and adequately protect the interests of the class.

These prerequisites are met here.

Subpart 23(a)(1) Is Satisfied Due to the Impracticability of Joinder

Subpart 23(a)(1) provides for class certification where the class is so numerous the joinder of all members is impracticable.  There is no set number that equates with impracticability in all cases, but a presumption of numerosity has developed at the 40-member level.�

It is not necessary for plaintiffs to enumerate precisely the members of a class.  See 3B Moore’s Federal Practice, § 23.05, at 23-150-151 (1987).  A reasonable estimate of the number of purported class members satisfies the numerosity requirement of Rule 23(a)(1).  In re Badger Mountain Irrig. Dist. Sec. Litig., 143 F.R.D. 693, 969 (W.D. Wash. 1992).

Plaintiffs have alleged that the class consists of “over 100 members.”  Complaint, ¶ 19.  Based on the map previously submitted by the City of Kelso, plaintiffs’ counsel estimate that there are 302 residences within the Class Area.  Declaration of James P. Solimano, ¶ 2.  Thus, plaintiffs believe that there is not any serious question the class is so numerous that joinder is “impracticable.”  See Eriks v. Denver, 118 Wash. 2d 451, 454, 824 P.2d 1207 (1992) (certifying class of “over 240 investors” in an action against a tax shelter attorney for violation of Code of Professional Responsibility and CPA); Allen v. American Land Research, 95 Wash. 2d 841, 844, 631 P.2d 930 (1981) (class of 200 Washington land purchasers certified in CPA action arising out of land sales promotion); Zimmer v. City of Seattle, 19 Wash. App. 864, 868, 578 P.2d 458 (1978) (certifying a class of “more than 200” children taken into custody under a state statute in an action challenging the constitutionality of the statute); Leyva v. Buley, 125 F.R.D. 512, 515 (E.D. Wash. 1989) (certifying a class of migrant workers with “approximately 50 members” in suit for violation of state and federal wage laws).�

Subpart 23(a)(2) Is Satisfied as There Are Numerous Questions of Law and Fact Common to the Class

The commonality requirement of CR 23(a)(2) is satisfied where defendants are alleged to have engaged in a “common course of conduct” or the plaintiffs’ allegations arise from a “common nucleus of operative facts.”  Brown, 6 Wash. App. at 255.

A common question is one which arises from a “common nucleus of operative facts” regardless of whether “the underlying facts fluctuate over the class period and vary as to individual claimants.”  Cohen v. Uniroyal, Inc., 77 F.R.D. 685, 690-91 (E.D. Pa. 1977); In re Corrugated Container Antitrust Litigation, 80 F.R.D. 244, 250 (S.D. Tex. 1978).  See also Muth v. Dechert, Price & Rhoads, 70 F.R.D. 602, 607 (E.D. Pa. 1976) (common course of conduct yields common questions).

In re Asbestos School Litig., 104 F.R.D. 422, 429 (E.D. Pa. 1984), aff’d sub nom., In re School Asbestos Litig., 789 F.2d 996 (3d Cir.), cert. denied, sub nom., Celotex Corp. v. School Dist. Of Lancaster, 479 U.S. 852, cert. denied, National Gypsum Co. v. School Dist. of Lancaster, 479 U.S. 915 (1986).

When the class is united by a common interest in determining whether the defendant’s course of conduct is legal, differences in the impact of this conduct on individual class members (and other individual differences) do not defeat class certification.  Blackie v. Barrack, 524 F.2d 891, 902 (9th Cir. 1975), cert. denied, 429 U.S. 816 (1976); Leyva v. Buley, 125 F.R.D. at 515-516.  As the Washington Supreme Court recently recognized, it is not required that there be “complete unanimity of position and purpose” among class members:

Complete unanimity of position and purpose is not required among members of a class in order for certification to be appropriate.  In Zimmer[ v. Seattle, 19 Wn. App. 864, 578 P.2d 548 (1978)], the Court of Appeals stated that the fact that some members of a class might not wish to benefit by the relief sought does not impair the legitimacy of a class action.  Zimmer, at 870.  This court has stated that a class action is not precluded by the possibility that individual issues may predominate once the general illegality of the questioned practice is determined.  Johnson v. Moore, 80 Wn. 2d 531, 535, 496 P.2d 334 (1972).  Similarly, the Court of Appeals held that although different facts and different questions of law existed within a potential class, the fact that the defendant was engaged in a “common course of conduct” in relation to all potential class members made certification appropriate.  Brown v. Brown, 6 Wn. App. 249, 255, 492 P.2d 581 (1971).

King v. Riveland, 125 Wash. 2d 500, 518-19, 886 P.2d 160 (1994) (emphasis added).�

Common questions of law and fact exist as to all members of the Class, and predominate over any individual questions of law or fact.  Among such common questions of law and fact are:

a)	Whether the Class Area is a dangerous and hazardous landslide area unfit for residential development;

b)	The extent of defendant’s knowledge of the dangerous and hazardous slide condition in the Class Area;

c)	The extent of the City of Kelso’s duty to enforce its ordinance requiring soils and geological investigation before permitting residential development in the area;

d)	The cause or causes of the landslides of March 1998;

d)	The applicability or inapplicability of the public duty doctrine;

f)	The applicability or inapplicability of any claims of immunity; and

g)	The proximate cause of plaintiffs’ damages

Thus, common questions plainly exist here and the commonality requirement of Rule 23(a) is satisfied.

Subpart 23(a)(3) Is Satisfied as Plaintiffs’ Claims Are Typical

Subpart 23(a)(3) requires that the claims of the representative party be typical of the claims of the class.  This requirement is satisfied if the representative plaintiffs’ claim “stems from the same event, practice, or course of conduct that forms the basis of the class claims and is based upon the same legal or remedial theory.”  Jordan v. County of Los Angeles, 669 F.2d 1311, 1321 (9th Cir.), vacated on other grounds, 459 U.S. 810 (1982).

Plaintiffs’ claims are typical of the claims of the members of the Class because each plaintiff and all other members of the Class has sustained similar damages and injuries arising out of defendants’ conduct with respect to the  permitting of the development in a known dangerous and hazardous landslide area.

The proposed representatives’ claims are typical of the claims of the Class.  The only significant variation in proof among the Class members relates to the amount of damages due, which is not sufficient to defeat class certification.  Blackie v. Barrack, 524 F.2d at 905; Arthur Young & Co. v. United States Dist. Ct., 549 F.2d 686, 696 (9th Cir.), cert. denied, 434 U.S. 829 (1977).

Plaintiffs and Their Counsel Are Adequate Representatives of the Class

The fourth requirement of Rule 23(a), that the representative party fairly and adequately protect the interests of the class, involves a two-prong test:  (i) the named plaintiff must appear to be able to vigorously prosecute the action through qualified counsel, and (ii) there must be no conflicting interests between the class representative and the other members of the class.  Lerwill v. Inflight Motion Pictures, Inc., 582 F.2d 507, 512 (9th Cir. 1978).  The classic formulation of these elements is set forth in Eisen v. Carlisle & Jacquelin, 391 F.2d 555, 562 (2d Cir. 1968), rev’d on other grounds, 417 U.S. 156 (1974):

What are the ingredients that enable one to be termed “an adequate representative of the class?” To be sure, an essential concomitant of adequate representation is that the party’s attorney be qualified, experienced and generally able to conduct the proposed litigation.  Additionally, it is necessary to eliminate so far as possible the likelihood that the litigants are involved in a collusive suit or that plaintiff has interests antagonistic to those of the remainder of the class.

(Emphasis added); see also Jordan v. County of Los Angeles, 669 F.2d at 1323 (plaintiffs’ counsel must be capable and competent to conduct the litigation); Weinberger v. Jackson, 102 F.R.D. 839, 845 (N.D. Cal. 1984) (“The emphasis has been and should be placed on whether the representative’s counsel is capable”).

Both prongs of the “adequacy” test are met here.  First, there can be no legitimate dispute that plaintiffs’ counsel have extensive experience in successfully prosecuting consumer and securities class actions on behalf of injured consumers and investors.  The resumé of plaintiffs’ counsel, Hagens Berman, LLP, is attached as Ex. 2 to the Solimano Declaration.  Second, the Class representatives’ interests are the same as the interests of the other members of the proposed Class.  They all seek to demonstrate that the City breached its duty by allowing development in an area it knew was hazardous.  There is no conflict between the proposed class representatives and the other Class members.

This Case Satisfies the Requirements of CR 23(b)(3)

To be maintainable as a class action, the action must satisfy the prerequisites not only of subdivision (a) of Rule 23, but also of at least one of the three parts of subdivision (b).  Here, the action satisfies the conditions of Rule 23(b)(3), which provides in pertinent part:

The court finds that the questions of law or fact common to the members of the class predominate over any questions affecting only individual members, and that a class action is superior to other available methods for the fair and efficient adjudication of the controversy.

Common Questions Predominate

Common questions predominate over individual issues when the common issues present a significant aspect of a case and they can be resolved in a single action.  See 7A Wright, Miller & Kane, Federal Practice and Procedures § 1788 at 528 (2d ed. 1986).  The common questions, however, need not be dispositive of the entire action because “predominate” as used in the rule should not automatically be equated with “determinative.”  Id. at 528-29.  Nor must the common questions be identical for each member of the class:

[C]ourts have held that [a class action] can be brought . . . even though there is not a complete identity of facts relating to all class members, as long as a ‘common nucleus of operative facts’ is present. . . .  The common questions need not be dispositive of the entire action . . .  Therefore, when one or more of the central issues in the action are common to the class and can be said to predominate, the [class] will be considered proper.

Id. at 528-29.

As discussed above in the section on commonality (III.B.2), there are a host of factual and legal questions common to the Class.  The predominance of those common questions is demonstrated by a simple fact:  if plaintiffs and every Class member were each to bring an individual action, each would attempt to prove the same wrongful acts of defendants and introduce precisely the same evidence in order to establish liability.  Thus, the “predominance” requirement of subpart 23(b)(3) is satisfied.

Of course, the requirement in CR 23(c)(4) that common issues predominate over individual issues “contemplates that individual issues will usually remain after the common issues are adjudicated.”  1 Newberg on Class Actions § 4.25 at 317 (1985 Ed.).  Indeed, the drafters of Rule 23 specifically observed that some cases might be certified as class actions on the issue of liability alone, with the issue of damages left for separate treatment:

This provision recognizes that an action may be maintained as a class action as to particular issues only.  For example, in a fraud or similar case, the action may retain its ‘class character’ only through the adjudication of liability to the class; the members of the class may thereafter be required to come in individually and prove the amounts of their respective claims.

Advisory Committee Notes to Federal Rule 23(c)(4)(A).  The Manual For Complex Litigation Third § 30.17 (1995) (“Manual 3d”) similarly advises:

Under Rule 23(c)(4)(A), “an action may be brought or maintained as a class action with respect to particular issues.”  Thus, a class may be certified for only certain issues or claims in the litigation.  Selectively used, this provision enables a court to achieve the economies of class action treatment for portions of a case, the balance of which may either not qualify under the Rule or by unmanageable as a class action.  The court may, moreover, certify a (b)(3) class for certain claims, allowing class members to opt out, while creating a (b)(1) or (b)(2) class for other claims from which opt outs are not permitted.  [Manual 3d at § 30.17.]

The Fourth Circuit “has admonished district courts to ‘take full advantage of the provision in [Rule 23(c)(4)] permitting class treatment of separate issues’ in order ‘to promote the use of the class device and to reduce the range of disputed issues’ in complex litigation.”  Central Wesleyan College v. W.R. Grace & Co., 6 F.3d 177, 185 (4th Cir. 1993).  The Central Wesleyan decision not only affirmed but praised the trial court’s common issues certification:

Here, the district court followed the Rule, the Robins Admonition, and the School Asbestos example in conditionally certifying certain claims for class treatment.  [¶]  Such an approach has its promise.  First, the consolidation of recurring common issues may reduce litigation costs …. Findings in a common issues trial on even a few of the eight identified questions may eventually save considerable time and judicial resources.  Significant economies may be achieved by relieving educational institutions of the need to prove over and over when defendants knew or should have known of asbestos’ hazards, or whether defendants engaged in concerted efforts to conceal this knowledge, or even whether certain of defendants’ products crumble and release dust under hand pressure.  [Id.]

Applying Rule 23(c)(4)(A), this Court should certify the class under Rule 23(b)(3) for common issues of liability.  The Court can “reserve a decision as to whether further certification of other issues or subclasses is required.”  Central Wesleyan College v. W.R. Grace & Co., 143 F.R.D. 628, 643 (D.S.C. 1992), aff’d, 6 F.3d 177 (4th Cir. 1993).

Nor does this case present a predominance of individual damage questions.  Plaintiffs anticipate that much of the damages will be proven using class-wide evidence; for example, proving the types of damages that should be awarded to each class member.  But the first step in this case will be to establish that the defendants engaged in a wrongful course of conduct.  “[A] class action is not precluded by the possibility that individual issues may predominate once the general illegality of the questioned practice is determined.”  King v. Riveland, 125 Wash. 2d 500, 519, 886 P.2d 160 (1994).

A Class Action Is Superior to Other Methods

In addition to predominance of common questions, subpart 23(b)(3) requires a finding that “a class action is superior to other available methods for the fair and efficient adjudication of the controversy.”  In considering this requirement, Rule 23 directs courts to consider:

(A) the interest of members of the class in individually controlling the prosecution . . . of separate actions; (B) the extent and nature of any litigation concerning the controversy already commenced by or against members of the class; (C) the desirability or undesirability of concentrating the litigation of the claims in the particular forum; (D) the difficulties likely to be encountered in the management of a class action.

This case meets the standards for superiority.  First, every Class member has an interest in proving the defendant’s wrongful conduct.  It would be enormously inefficient — for both the Court and the parties — to engage in multiple trials in individual actions on the same liability issues.

Second, the number of Class members here is far too large and, in some instances, the claims are too small for each individual class member to prosecute a separate action.�  See Jordan, 669 F.2d at 1319, (“the relatively small size of each class member’s claim and the probability that the class members may be difficult to locate” are reasons for certification).  Individual actions are not a viable alternative to a class action when the individual recovery will be small.  Bresson v. Thomson McKinnon Sec., Inc., 118 F.R.D. 339, 345 (S.D.N.Y. 1988) (average claim of $8,600 “would probably not be deemed sufficient to justify individual litigation”); Weiss v. Winner’s Circle, 1992 U.S. Dist. Lexis 13288 at *18 (N.D. Ill. Sept. 2, 1992) (claims of $3,500 to $5,000 “are still relatively small and therefore well-suited for class treatment”).

Third, although some Class members have suffered only a few thousands of dollars of damage, some class members may have suffered much more in damages.  These Class members might believe that they have enough at stake to bring an individual action.  But the Court would then find itself besieged with a multitude of individual actions, imposing a strain on judicial resources.

Plaintiffs do not anticipate any management difficulties that would preclude this action from being maintained as a class action.  But there would be myriad difficulties if certifications were denied, leaving only individual actions as the remedy:

Without class action certification, Uniroyal’s shareholders will have two options.  One, the shareholders who believe they have suffered a loss may not seek redress because their individual losses may be too small to motivate them to institute individual actions.  Or, two, the shareholders may clog court dockets with multiple and scattered suits.  In either case, the result would be both unjust and inefficient; the goals of Rule 23, the achievement of “economies of time, effort and expense” (1966 Advisory Committee Note, 39 F.R.D. 98, 102-103 (1966)), would clearly be defeated.

Cohen v. Uniroyal, Inc., 77 F.R.D. 685, 695 (E.D. Pa. 1977).

In short, prosecution of this action as a class action will “achieve economies of time, effort and expense, and promote uniformity of decisions as to persons similarly situated.”  Fed. R. Civ. P. 23(b)(3) Advisory Committee’s note.  The alternatives to a class action are either no recourse for those homeowners with relatively minor damage or a “multiplicity and scattering of suits with the inefficient administration of litigation which follows in its wake.”  Green v. Wolf Corp., 406 F.2d 291, 301 (2d Cir. 1968), cert. denied, 395 U.S. 977 (1969).  Thus, all the requirements of subpart 23(b)(3) are satisfied.

Many Courts Have Certified Environmental Disaster Class Actions Such as This

Numerous courts have recognized that environmental class actions should be certified where defendants’ liability can be established on a class-wide basis.

The Sixth Circuit’s affirmance of class certification of a suit for personal injuries and property damage due to contamination of plaintiffs’ well by chemicals escaping from defendants’ toxic waste burial site is especially instructive.  In Sterling v. Velsicol Chem. Corp., 855 F.2d 1188, 1197 (6th Cir. 1988), the Court aptly distinguished a single source environmental disaster as particularly suited to class action treatment:

In complex, mass, toxic tort accidents, where no one set of operative facts establishes liability, no single proximate cause equally applies to each potential class member and each defendant, and individual issues outnumber common issues, the district court should properly question the appropriateness of a class action for resolving the controversy.  However, where the defendant’s liability can be determined on a class-wide basis because the cause of the disaster is a single course of conduct which is identical for each of the plaintiffs, a class action may be the best suited vehicle to resolve such a controversy.

Many other courts have also certified environmental disaster class actions.  See, e.g., Cook v. Rockwell Int’l Corp., 181 F.R.D. 473 (D. Colo. 1993) (certifying a property damage class of persons owning property within an area in which the Rocky Flats weapons production facility discharged radioactive and nonradioactive substances); O’Connor v. Boeing North American, Inc., 184 F.R.D. 311 (C.D. Cal. 1998) (certifying a class of property owners within an area contaminated by the discharge of hazardous substances from research and manufacturing facilities); Marr v. WMX Tech., Inc., 1996 Com. Super. Lexis 3101 (Nov. 25, 1996) (certifying a class of property owners surrounding a municipal hazardous solid waste landfill); Amerada Hess Corp. v. Garza, 973 S.W.2d 667 (Tex. App. 1996) (affirming certification of two classes of property owners seeking diminution in property value caused by the discharge of pollutants from defendants’ refining facilities); Yslava v. Hughes Aircraft Co., 845 F. Supp. 705 (D. Ariz. 1993) (certifying a medical monitoring class of residents in an area supplied with drinking water contaminated from defendants’ manufacturing facility); Wehner v. Syntex Corp., 117 F.R.D. 641 (N.D. Cal. 1987) (certifying a class of property owners damaged by dioxin contamination of a beach); In re Shell Oil Refinery, 1988 U.S. Dist. Lexis 12226, reported at 1988 WL 115228 (E.D. La. October 22, 1988) (class of property damage and personal injury claimants certified in wake of oil refinery explosion); In re Three Mile Island Litig., 87 F.R.D. 433 (M.D. Pa. 1980) (class of businesses and individuals within a 25-mile radius of Three Mile Island seeking damages for economic harm and monitoring due to Three Mile Island nuclear accident); Ouellette v. International Paper Company, 86 F.R.D. 476, 481 (D. Vt. 1980) (class of lakeshore property owners and lessees was certified in an action alleging that International Paper’s discharge of waste into the lake constituted a nuisance that diminished property values; certification was granted, in part, so that the “quantum, quality and dispersion pattern of a source’s discharges” could be determined in a single proceeding); Pruitt v. Allied Chem. Corp., 85 F.R.D. 100 (E.D. Va. 1980) (six sub-classes of fishermen and other persons employed in various aspects of the commercial seafood industry in and about the Chesapeake Bay were certified in an action for property damage and economic loss resulting from defendant’s discharge of toxic solvents into the James River, the Chesapeake Bay, their tributaries and adjacent waterways).  In the Exxon Valdez Oil Spill Litigation, No. 3AN-89-2533 (Alaska Sup. Ct.), the Court certified five classes of persons including property owners, businesses and fisherman, all of who were asserting claims in the wake of the Exxon Valdez spill.  (A copy of Judge Shortell’s certification orders are attached as Ex. 3 to the Solimano Declaration.)

In each of the foregoing cases there were some individual issues, particularly the determination of each class member’s damages.  The courts in those cases nevertheless found that core issues surrounding the defendants’ liability were common issues that every class member shared a unitary interest in proving at trial.  Thus, those courts found that the common issues predominated and that class certification was appropriate.  Plaintiffs submit that the same is true here.

conclusion

For the foregoing reasons, plaintiffs request that this Court certify the case as a class action under CR 23(b)(3).  A proposed form of order is attached.

DATED:  January 20, 2000.

HAGENS BERMAN, LLP







By 	

     Steve W. Berman, WSBA #12536

     Carl H. Hagens, WSBA #00204

     James P. Solimano, WSBA #12836



Attorneys for Plaintiffs

� 	All exhibits are attached to the Declaration of James P. Solimano submitted herewith.

� 	The Complaint sometime refers to the entire Class Area as “Aldercrest Hill” or the “Aldercrest Area.”  In order to avoid confusion, this brief will use the term “Aldercrest” to refer only to the specific neighborhood by that name.  

�	"In light of prevailing precedent, the difficulty inherent in joining as few as 40 class members should raise a presumption that joinder is impracticable, and the plaintiff whose class is that large or larger should meet the test of Rule 23(a)(1) on that fact alone."  1 Newberg, Newberg on Class Actions 2d § 3.05 (1985).

�	See also Brady v. Thurston Motor Lines, 726 F.2d 136, 145 (4th Cir.) (74 members), cert. denied, 469 U.S. 827 (1984); Arkansas Educ. Ass'n v. Board of Educ., 446 F.2d 763 (8th Cir. 1971) (approximately 20 members); Swanson v. American Consumer Indus., Inc., 415 F.2d 1326 (7th Cir. 1969) (40 members); Cypress v. Newport News Gen. & Nonsectarian Hosp. Ass'n, 375 F.2d 648 (4th Cir. 1967) (18 members); Basile v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 105 F.R.D. 506 (S.D. Ohio 1985) (23 members); Duran v. Credit Bureau of Yuma, Inc., 93 F.R.D. 607 (D. Ariz. 1982) (105 members).

�	See Newberg § 21.29 ("Consumer fraud class actions, usually brought on the state level, often involve misrepresentations made to a number of consumers through separate but similar transactions.  Though some courts have denied class certification based on these individual transactions and their possibly unique elements, it is settled class action law that individual fact differences need not bar a class action.")

� Although some Class members’ houses have been completely destroyed, others have suffered less catastrophic damage such as cracking of foundations and walls, which translates to relatively small monthly monetary damage.
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